State of South Dakota

NINETIETH SESSION

LEGISLATIVE ASSEMBLY, 2015
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992W0074
SENATEBILL No. 189

Introduced by: SenatorsHeineman (Phyllis), Brown, Curd, Haggar (Jenna), Holien, Hunhoff
(Bernie), Jensen (Phil), Lederman, Monroe, Novstrup (David), Olson,
Omdahl, Otten (Ernie), Peterson (Jim), Rampelberg, Rave, and Van Gerpen
and Representatives Gosch, Beal, Brunner, Campbell, Craig, Cronin,
DiSanto, Haggar (Don), Heinemann (Leslie), Hunt, Kirschman, Klumb,
Latterell, Novstrup (Al), Qualm, Rasmussen, Schoenbeck, Stalzer, and
Zikmund

FOR AN ACT ENTITLED, An Act to provide a tax credit to insurance companies that
contribute to an organization providing educational scholarships to certain students and
instructional supply grants to certain teachers and parents.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. Terms, as used in this Act, mean:

()  "Program," the partnersin education tax credit program established pursuant to this
Act;
(2) "Eligible student,” any student who:
(@ Isamember of a household whose total annual income the year before the
student enters the program did not exceed one hundred fifty percent of the
income standard used to qualify for a free or reduced-price lunch under the

nationa free or reduced-price lunch program established under 42 U.S.C.
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section 1751, et seq. If sufficient fundingisavailable, once astudent meetsthe
initial income eligibility requirement, the student remainsincome eligible for
threeyearsor if the student isentering high school, until the student graduates
high school regardlessof household income. After theinitial period of income
eligibility, astudent remainseligibleif the student isamember of ahousehold
whose total annual income in the prior year did not exceed two hundred
percent of the income standard used to qualify for a free or reduced-price
[unch;

(b)  Attended a public school in the preceding semester, is starting in a K-12
school in South Dakota for the first time, or is entering kindergarten, first
grade, or ninth grade; and

(c) Residesin South Dakota while receiving the educational scholarship;

"Parent,"” any guardian, custodian, or other person with authority to act in loco

parentis of the child;

"Classroom teacher," acertified teacher who isin aninstructional positioninaK-12

school accredited by the Department of Education;

"Department,” the Department of Education;

"Division," the Business Tax Division in the Department of Revenue;

"Qualifying school," any nonpublic school that operates within the boundaries of

South Dakota, is accredited by the Department of Education, provides education to

elementary or secondary students, and has notified the department of itsintention to

participate in the program and comply with the program'’s requirements;

"Educationa scholarship,” a grant to an eligible student to cover al or part of the

tuition and fees at a qualifying school; the amount of any scholarship awarded



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-3- SB 189

pursuant to this Act shall, at a minimum, equal fifty percent of the tuition and fees
owed by an eligible student at aqualifying school and, at the maximum, equal eighty
percent of the per student allocation as defined in subdivision 13-13-10.1(4) for that
school fiscal year; one half of the scholarship amount shall be paid by the scholarship
and grant funding organization at the beginning of the first semester, and one half
shall be paid at the beginning of the second semester;

(9  "Instructional supply grant,” a grant, in an amount not to exceed two hundred fifty
dollars in any school fiscal year, to a classroom teacher or a parent of a child
receiving aternative instruction pursuant to 8 13-27-3 to defray the cost of
instructional materialsand suppliesthat theteacher or parent purchaseswith personal
funds;

(210) "Scholarshipand grant funding organization," anonprofit organization that complies
with the requirements of the tax credit program and provides educational
scholarships to students and instructional supply grants to classroom teachers and
parents of children receiving alternative instruction pursuant to § 13-27-3.

Section 2. The partnersin education tax credit program is hereby established. Through the
program, any company that is liable to pay the insurance company premium and annuity tax
pursuant to § 10-44-2 may claim credit for contributions made to the scholarship and grant
funding organization. The tax credit may be claimed by the company in an amount equal to up
to ninety percent of thetotal contributions made to the funding organizationin any taxableyear.

Section 3. Notwithstanding the provisions of section 2 of this Act, the total amount of tax
credits claimed pursuant to thisAct in fiscal year 2016 may not exceed four million dollars. In
fiscal year 2017 and in each fiscal year thereafter, the maximum amount of tax creditsallowed

isequal to the maximum amount of tax credits allowed in the prior fiscal year. However, if in
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any fiscal year the total amount of tax credits claimed is equal to or greater than ninety percent

of the maximum amount of tax credits allowed for that fiscal year, the maximum amount

allowed for the following fiscal year shall increase by twenty-five percent. The division shall

publish on its website information identifying the maximum amount alowed when it is

increased pursuant to this section.

Section 4. Each scholarship and grant funding organization shall:

(1)

)

3

(4)

©)

(6)

(7)

Notify the department and the division of its intent to provide educational
scholarships to students attending qualifying schools and instructional grants to
certain teachers and parents,

Demonstrate to the department and the division that it has been granted exemption
from the federal income tax pursuant to section 501(c)(3) of the Internal Revenue
Code;

M ai ntai n separateaccountsfor theeducational scholarship fundsandtheinstructional
supply grant funds and deposit fifty percent of the contributions received less the
funds set aside for administrative costs into each of the separate accounts;
Distribute periodic scholarship payments from the educationa scholarship fund
account as checks made out to a student's parent and mailed to the school where the
student is enrolled. The parent shall endorse the check before it may be deposited,;
Distribute annual instructional supply grant payments from the instructional supply
grant fund account to classroom teachers and eligible parents as checks made out to
theindividual teachers and parents;

Provide a division approved receipt to companies for contributions made to the
organization;

Ensure that at least ninety percent of its revenue from contributions is spent on
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educational scholarships and instructional supply grants, and that all revenue from
interest or investments is spent on the scholarships and grants;

Carry forward no more than twenty-five percent of its revenue from contributionsin
the educational scholarship fund account from the fiscal year in which they were
received to the next fiscal year;

Cooperate with the department to conduct crimina background checks on all
employees and board members and exclude from employment or governance any
employee or board member who might reasonably pose arisk to the appropriate use
of contributed funds,

Ensure that scholarships are portable during the school year and can be used at any
qualifying school to which the scholarship and grant funding organization grants
scholarships and that accepts the eligible student according to a parent's wishes. If a
student moves to a new qualifying school during a school year, the scholarship
amount may be prorated,;

Ensure that, in each fiscal year, each classroom teacher and each eligible parent
receives an instructional supply grant of an equal amount based on the amount of
contributionsavailablefor distribution intheinstructional supply grant fund account
at the end of the fiscal year; and

Report to the division and the department by December first of each year the
following information prepared by a certified public accountant regarding its
contributions in the previous fiscal year:

(@  Thename and address of each contributing company;

(b)  Thetotal number and total dollar amount of contributionsreceived during the

previous fiscal year; and



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-6- SB 189

(c)  Thetotal number and total dollar amount of educational scholarshipsawarded
during the previous fiscal year, the total number and total dollar amount of
educational scholarships awarded during the previous year to low-income
eligible students, the percentage of first-time recipients of educational
scholarships who were enrolled in a public school during the previous year,
and the total number and total dollar amount of instructiona supply grants
awarded during the previous fiscal year.

Section 5. The scholarship and grant funding organization shall demonstrate its financial
accountability by annually submitting to the auditor general afinancial information report for
the organization that complies with uniform financial accounting standards and isthe result of
an audit conducted by a certified public accountant and by having the auditor certify that the
report is free of material misstatements. The scholarship and grant funding organization shall
provide the audit to the auditor general within one hundred eighty days after the compl etion of
the scholarship and grant funding organization's fiscal year.

Section 6. The scholarship and grant funding organization shall collect written verification
from participating nonpublic schools that accept its scholarship students that those schools are
accredited by the Department of Education.

Section 7. The scholarship and grant funding organization shall accept applicationsfor an
instructional supply grant on forms provided by the department from classroom teachers and
from parents of children receiving alternative instruction pursuant to § 13-27-3, and verify the
eligibility of those classroom teachers and parents who apply.

Section 8. The responsibilities of an eligible student and an eligible student's parent or
guardian in participating in the program include the following:

(1) Andigiblestudent's parent or guardian shall select aqualifying school and apply for
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the admission of the student;

An €ligible student participating in the program shall remain in attendance
throughout the school year at the qualifying school in which the student is enrolled
unless excused by the school for illness or other good cause or the student has
transferred to another school;

Anédligiblestudent and an eligible student's parent or guardian shall comply with the
published policies of the qualifying school in which the student is enrolled;

An digible student's parent or guardian shall ensure that the student participating in
the program takes the norm-referenced tests or statewide assessments administered
by the qualifying school; and

Upon receipt of a scholarship warrant from the scholarship and grant funding
organization, the parent or guardian of an eligible student to whom the warrant is
made shall restrictively endorse the warrant to the qualifying school district for

deposit.

Section 9. The scholarship and grant funding organization shall collect sufficient

information about the academic impact tax credits provided pursuant to this Act have on

students receiving a scholarship, on the students of teachers receiving an instructional supply

grant, and on the children of parentsreceiving aninstructional supply grant to allow parentsand

companies receiving the tax credit to measure the success of the program. Qualifying schools

that accept its scholarship shall provide to the scholarship and grant funding organization the

results from an annual parental satisfaction survey, including information about the number of

yearsthat the parent's child has participated in the scholarship program. The annual satisfaction

survey shall ask parents of students receiving the educational scholarshipsto express:

(1)

Their degree of satisfaction with their child's academic achievement at the school
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their child attends through the scholarship; and

(2)  Whether their child would have been ableto attend their school of choicewithout the

scholarship.

Thescholarship and grant funding organi zation shall al so ensurethat each classroomteacher
and each parent receiving an instructional supply grant are surveyed to ascertain how the grants
benefitted the students of the teachers and the children of the parents.

The department shall select an independent research organization, which may be a public
or nonpublic entity or a university to which participating qualifying schools must report the
scores of participating students on the nationally norm-referenced tests or the statewide
assessmentsadministered by the qualifying school sin gradesthreethrough eight, inclusive, and
in grade eleven. The independent research organization shall annually report to the department
and the scholarship and grant funding organization on the year to year learning gains of
participating students. The findings shall be aggregated to the extent possible by the students
gradelevel, gender, family incomelevel, number of yearsof scholarship participation, and race,
but no personally identifiable information as defined in 34 C.F.R. § 99.3 as amended to
January 1, 2015, may be made public pursuant to this section. For each qualifying school, the
department, the scholarship and grant funding organization, and the research organi zation shall
ensure compliance with all student privacy laws.

The scholarship and grant funding organization shall annually compile all the findings and
survey datait gathers pursuant to this section and provideit to the department and to the public
in an annual report. The learning gains referenced in this section shall become part of the
scholarship and grant funding organi zation'sannual report following thethird year of testing and
test-rel ated data collection.

Section 10. The secretary of the Department of Education shall promulgate rules, pursuant
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to chapter 1-26, establishing annual timelines for the notifications, verifications, and other
procedures required of the scholarship and grant funding organization and the participating
nonpublic schools, and establishing annual timelines for the supply grant application process
for classroom teachers and for parents of children receiving aternative instruction pursuant to
§13-27-3.

Section 11. The secretary of the Department of Revenue shall promulgate rules, pursuant
to chapter 1-26, establishing annual timelines for the notifications, verifications, and other
proceduresrequired of theinsurance companies seeking atax credit pursuant to section 2 of this
Act.

Section 12. Thedivision shall provide astandardized format for areceipt to beissued by the
scholarship and grant funding organi zation to acompany to indicate the value of acontribution
received. The division shall require acompany to provide acopy of this receipt when claiming
thetax credit established inthis Act. Prior to accepting any contribution from any company, the
scholarship and grant funding organization shall first verify with the division that the limit on
thetotal amount of tax creditsallowed pursuant to section 3 of this Act has not yet been reached
for the current fiscal year.

Section 13. The division shall provide a standardized format for the scholarship and grant
funding organization to report the information in subdivision (12) of section 4 of thisAct. Any
information provided relating to theidentity of ataxpayer that provides an eligible contribution
pursuant to this Act shall remain confidential unless the company deems otherwise.

Section 14. The auditor general may conduct either a financial review or audit of the
scholarship and grant funding organization if it possesses evidence of fraud.

Section 15. Thetax credit provided for in this Act may befirst claimed in fiscal year 2016.

Section 16. The program established pursuant to this Act does not expand the regulatory
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1 authority of the state or the state's officersto impose additional regulation of nonpublic schools

2 beyond those necessary to enforce the requirements of this Act.



